SUMMARY OF MAJOR PROVISIONS OF IDEA REAUTHORIZATION

This summary addresses some of the major areas of H.R. 1350, the Individuals with Disabilities Education Act of 2004, as passed by Congress on November 19, 2004. Obviously, there are many provisions in this extensive (445 pages) bill that are not included in this summary.  The bill was signed into law by the President on December 3. The Department of Education is expected to publish proposed regulations in approximately 90-120 days after the date of signature.  Proposed regulations will be published in the Federal Register.  The effective date of the law is July 1, 2005.  However, there may be provisions that are effective upon the President’s signature.  Once proposed regulations are published and the final regulations are adopted, the state will be required to develop and adopt state regulations necessary to implement the law. Under H.R. 1350, states are required to clearly identify any state law or regulation which exceeds any provisions in the bill.
1. High need reimbursement and risk pool management programs: H.R. 1350 creates an optional high cost reimbursement program analogous to the state’s safety net, and also creates the opportunity for development of risk management pools or cost sharing models with local school districts. The high need reimbursement program and risk management pools are state level activities.  If a state does not create or maintain a high need reimbursement program, the state may only reserve 9% of the total grant for state level activities.  H.R. 1350 defines a high need student as a student which costs “greater than 3 times the average per pupil expenditure…in that state.”  The risk pool option is limited to no more than 5% of the total amount of state-level activity dollars but may be combined with funding from local districts or consortiums of local districts to create a risk pool amount which is not subject to federal commingling or supplanting restrictions.

2.  “Full” funding: H.R 1350 does not provide mandatory full funding of IDEA, but does establish a discretionary six year “glide path” to 40% of excess costs funding by 2011. 

3. Highly Qualified: H.R. 1350 distinguishes between special education teachers teaching to alternate achievement standards and special education teachers teaching multiple subjects. In either case, the special education teacher must be fully endorsed by 2007.  For special education teachers teaching to alternate achievement standards, they may either meet the “highly qualified” requirements in NCLB or meet the NCLB requirements commensurate with the instructional level of the students (i.e. elementary versus secondary). For special education teachers teaching multiple subjects who are not new to the profession, they may either, meet the “highly qualified” requirements in NCLB, or demonstrate competence in the subject areas they teach as determined by the state. For special education teachers who are new to the profession and are “highly qualified” in math, language arts, or science, they must demonstrate competence in other subject areas consistent with NCLB no later than 2 years after the date of employment.    The bill also requires that related services personnel and paraprofessionals meet qualifications established by the state for certification, licensing, registration or other requirements. H.R. 1350 drops the historical “highest standard” language in IDEA, and eliminates provisional certifications for special education teachers and related services personnel by 2007.

4. Establishes annual performance goals for states in special education: H.R.1350 establishes annual performance indicators similar to the Adequate Yearly Progress (AYP) reporting in NCLB, and requires submission of supporting data to OSEP in addition to procedural compliance assurances.  Baseline indicators such as academic performance on statewide tests, drop out rate and high school graduation rate are mandatory and consistent with annual NCLB reporting requirements.  Disproportionate enrollments in special education by racial and ethnic minorities will also be a focal point of the required data.    

5. Statewide testing: H.R. 1350 continues to include special education students in statewide testing efforts, and incorporates current NCLB language in Title 1 regulations, which refers to alternate assessment state standards, significant cognitive disability and 1 percent limitation on alternate assessments for AYP purposes. The law also requires application of universal design principles requires access to be consistent with and a National Instructional Materials Accessibility Standard for the purposes of providing instructional materials to blind persons or persons with print disabilities.

6. Maintenance of Effort: H.R. 1350 maintains the MOE exception language from the prior law and further adjusts the MOE provisions in IDEA by allowing 50% (currently 20%) of the increase in federal funds from previous year to be treated as local funds.

7. Early intervention and pre referral funding: H.R. 1350 allows up to 15% of local district flow-thru grant to be used for scientifically based early and pre intervention efforts for students not yet eligible for special education services.  In other words, up to 15% of the districts flow thru IDEA funds can be spent on students not yet eligible for special education in an overt attempt to reduce the number of students who are currently qualifying for special education.  Districts may also use the early intervention and pre referral funding to contribute to risk management pools or cost sharing consortia.

8. Eligibility determination: H.R. 1350 states that eligibility determination in special education cannot be based on a lack of appropriate instruction in reading (including the essential components of reading instruction as defined in NCLB), a lack of instruction in math, or limited English proficiency.  In addition, local districts are not required to use a severe discrepancy between IQ and achievement as a basis for determining a specific learning disability.  Districts may use a process to determine if a child responds to scientific, research based interventions as part of the evaluation procedures for determining if a child has a specific learning disability.  The bill also includes child find requirements for homeless children and establishes proportional amounts of federal funding for children unilaterally enrolled in private schools.  H. R. 1350 also expressly prohibits a district from requiring a child to obtain a prescription drug as a condition of attending school or receiving an evaluation for services.

9. IEP revisions: H.R. 1350 adjusts content requirements in the IEP in the area of present level of performance by including for alternate assessment students, a description of the alternate achievement standards. The statement of annual goals must also include academic and functional goals.  A description of how student progress will be measured and reported has been expanded.  Post school transition services are required in the year in which the student turns age 16. There is also increased justification for participation in statewide testing and the selection of alternate assessments.  Nothing may be required in an IEP beyond what is specifically outlined in the bill, and the IEP team is not required to include information in one component of the IEP in another component of the IEP.  In addition, OSEP is required to develop national procedural safeguards, a prior written notice form and an IEP and IFSP form. IEP team attendance is also modified to allow IEP team member excusals with parent consent.  Transfer IEPs within and between states is also addressed including the timely transfer of records.  IEPs may also be amended without convening the entire team if the parent consents and local districts are encouraged to consolidate reevaluation and IEP team meetings.  OSEP is required to develop proposals for up to 15 states to pilot up to 3 year IEPs designed to coincide with natural transition points for the student such as transition from preschool to elementary, elementary to middle school, middle school to high school and high school to post school outcomes.  Reevaluation before exiting special education as a result of graduation or exceeding the age eligibility is no longer required.  However, a summary of the student’s academic and functional performance including recommendations on how to assist in meeting postsecondary goals is now required for eligible students who are exiting special education as a result of graduation or age limitations.

10. Focus on compliance AND outcomes:  H.R. 1350 clearly emphasizes “focused monitoring” of both local districts and the state agency.  States are required to submit a monitoring or performance plan to OSEP which includes targets for improving the required performance indicators in the annual performance report and maintaining the compliance protections in IDEA. If the state is not making reasonable progress in their approved performance plan, the state may be designated as a state in need of improvement, a state in need of intervention, or a state which needs substantial intervention.  It also means that criteria will likely need to be established for each district in the state using a same or similar scale.  H.R. 1350 allows up to 15 states to pilot paperwork reduction programs, and limits the number of times procedural safeguards have to be provided (once per year unless parent registers a complaint or requests a copy), and allows for a meeting between districts and parents to try and resolve disputes prior to a due process hearing.
11. Personnel development: Part D of H.R. 1350 appears to allow states to either convert existing SIG grants or apply for a new multi-year state personnel preparation and development grant which responds to a prescribed set of criteria in concert with NCLB, Division of Vocational Rehabilitation and the Higher Education Act.  The expressed purpose of the grant is to assist state educational agencies in reforming and improving their systems for personnel preparation and professional development in early intervention, educational and transition services in order to improve results for children with disabilities.  Although states have to apply, each state seems to be eligible if their application meets the federal criteria.  The language in the bill also seems to imply that states that currently have SIGs, such as Washington, may need to resubmit their grant applications to conform to the personnel preparation plan requirements in the bill.  Proposed regulations will need to clarify this language. 

12. Discipline provisions: H. R. 1350 affirms that a student’s right to a free appropriate public education (FAPE) cannot be terminated as a result of behavior that is a manifestation of their disability. The bill clarifies 45 day interim alternative setting as 45 school days but protects the student’s right to continue to receive services, and also focuses on positive behavioral interventions to be included in IEPs as a proactive attempt to reduce disciplinary issues for special education students.  School personnel may remove a student to an interim alternative educational setting for not more than 45 days without regard to the manifest determination if the student (a) carries or possesses a weapon, (b) knowingly possesses or uses illegal drugs, or (c) has inflicted serious bodily injury to another person. The discipline provisions in H.R. 1350 do not appear to be substantially different from current provisions.

13. National Center on Special Education Research: Title II of H.R. 1350 creates a national center on special education research.  This “clearinghouse” approach will be necessary if field is to move forward in applying research based approaches in service delivery.  A variety of topics are to be addressed through the research center. The topics range from identifying scientifically based educational practices to examining the “excess costs” of educating a child with a disability. There are 17 mandated areas of study.

14. National Assessment of Special Education:  A national assessment of special education to determine the effectiveness of the reauthorized IDEA is required to be carried out by the Director of the Institute of Education Sciences by 2009, which is prior to the next scheduled reauthorization.

This Summary of Major Provisions is not exhaustive. You may link to the actual bill at the following website: http://thomas.loc.gov . To find the bill, use bill number H.R.1350 and phrase IDEA. There are 7 versions of the bill.  The 7th version is the bill passed by both houses and sent to President.   

