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Good morning Chairman Dorgan, Vice-Chairman Thomas, and distinguished members of the Committee.  My name is Ernest Stensgar and I am the President of the Affiliated Tribes of Northwest Indians (“ATNI”).  Today, I am pleased to provide ATNI’s views on the Administration’s proposed legislative settlement as set forth in the March 1, 2007 letter from Interior Secretary Kempthorne and Attorney General Gonzales to the chairmen of the respective committees of jurisdiction.  I am also pleased to provide ATNI’s views on how the Committee can continue to pursue trust reform in the 110th Congress and our thoughts on the pending tribal trust lawsuits.

BACKGROUND ON ATNI’S TRUST REFORM EFFORTS


Founded in 1953, ATNI represents 57 tribal governments from Oregon, Idaho, Washington, southeast Alaska, northern California and western Montana.  As the Committee is aware, ATNI and its member tribes in the Pacific Northwest have been outspoken supporters of a legislative settlement to the Cobell litigation and forward-looking trust reform, and invested substantial time and resources in the 109th Congress to secure tribal support for S. 1439.  


ATNI’s support for trust reform legislation has been and is grounded in our commitment to maintaining the integrity of the US Trust Responsibility policy that is, as you know, based upon the historical cession of millions of acres of ancestral lands by the tribes. In return for these lands, the United States government committed itself to protecting the tribes in the possession and occupancy of their remaining homelands. That is why we have been determined to bring to the attention of Congress the negative impacts that the Department of the Interior’s (“Department’s”) response to the Cobell litigation have had on the day-to-day management of tribal lands and assets.  Serious problems associated with the Department’s current trust management policies continue to negatively impact non-trust issues on our member tribes’ reservations, such as economic and social development within our communities.  Our support for trust reform legislation is also grounded in our desire to reign in what has been the unchecked growth of the Office of the Special Trustee (“OST”).  

THE ADMINISTRATION’S $7 BILLION PROPOSAL


ATNI has concluded that what this Administration ultimately demands for a multibillion-dollar settlement of the Cobell litigation may never be acceptable to ATNI or to Indian country under any circumstances.  The Administration’s March 1 letter essentially attaches a $7 billion figure to the package of concepts that was disseminated late last year in the form of a two-page paper.  As the Committee will recall, that two-page concept paper was—as a single, complete proposal—rejected by ATNI and Indian country as a whole.  Like that concept paper, the motive behind the Administration’s $7 billion proposal is for the United States to phase out the trust relationship with Indians and ultimately “get out of the Indian business” entirely.  For ATNI, this is simply a nonstarter.  Even assuming that the March 1 letter allows some room for negotiation, the breadth of the Administration’s demands now makes clear that a multibillion-dollar settlement of the Cobell litigation alone will not be possible during this Administration.


On February 15, 2007, ATNI unanimously enacted a resolution at its Winter Session in Portland, Oregon that supports the reintroduction of legislation with the key reform provisions that were included in S. 1439 in the 109th Congress—but without provisions relating to settlement of the Cobell litigation.  That resolution also advocated that any new legislation provide for new voluntary authority for tribal management of tribal trust lands and related assets as an amendment to the Indian Self-Determination and Education Assistance Act of 1975.        


The key trust reform concepts in S. 1439 that ATNI would like to see the Committee pursue in the 110th Congress include the following: 


●
Elimination of OST:  ATNI strongly supports the elimination of OST and the merging of its functions back into the Bureau of Indian Affairs (“BIA”).  OST has grown exponentially since the mid-1990s.  This growth has adversely affected ATNI’s member tribes’ ability to carry out day-to-day business with the BIA and has resulted in the siphoning of several hundred million dollars from programs that serve Indian people.  As noted in a December 2006 Government Accountability Office (“GAO”)  report, the American Indian Trust Fund Management Reform Act of 1994 requires OST to provide a timetable for completing its remaining trust reform activities and a date for OST’s termination.  The GAO concluded in that report that OST has yet to comply with the statute.  Congress never intended OST to be a permanent fixture in Indian policy, and ATNI urges the Committee to address the elimination of OST in any trust reform initiative that the Committee may consider this Congress.    


●
Land Consolidation:  ATNI reaffirms its support for efforts to consolidate individual Indian trust lands and recognizes that a simple, aggressive land consolidation program must be implemented to reduce the costs of administration of fractionated lands.  ATNI strongly disagrees with the Administration’s view that the consolidation of fractionated lands must necessarily include the termination of federal responsibilities over individual Indians and tribes.  However, ATNI agrees with a goal of consolidating allotments into a manageable number of owners.  While a Department-initiated sale may be appropriate for highly fractionated trust lands (i.e., land with more than 100 owners), any sale of trust lands with a manageable number of owners should be initiated by one or more of the owners, not by the Department.  Most importantly, any land consolidation program must be adequately funded to ensure that all tribes are able to take advantage of the program.    


●
Beneficiary-Managed Trust:  ATNI continues to oppose any proposal for a mandatory beneficiary-managed trust that would encompass unallotted tribal trust lands.  The voluntary demonstration project set forth in Title III of the August 4, 2006 staff draft of S. 1439, if adequately funded, provides, in ATNI’s view, an attractive incentive to encourage tribal management of tribal trust lands and resources.  This type of tribal management regime would also encourage tribal economic development for tribes that choose to participate by reducing the need for time consuming federal approvals. 

For individual Indian trust lands, ATNI agrees in principle with a program that would provide for a beneficiary-managed trust, but only if the program maintains the federal trust obligations to tribes and Indian people.  Such a program, however, must in the first instance be voluntary and adequately funded to ensure that beneficiaries are fully informed and equipped to manage their lands.  ATNI also reaffirms its support for a related concept that would provide for a land exchange program whereby interests in highly fractionated tracts would be transferred to—and the corresponding tract managed by—a separate, tribal-affiliated entity with its own board of directors.  

ATNI strongly opposes any attempt to arbitrarily and prospectively limit the liability of the United States for mismanagement of trust resources.  A “trust relationship” as memorialized in federal law includes the ability to seek redress against the trustee for breach of trust duties. As the Committee is no doubt aware, throughout the history of US-tribal relations there are many instances of gross negligence and malfeasance by US officials resulting in damages and injuries to tribal and individual trust assets.  A “trust” relationship without the right on the part of the beneficiary to hold the trustee liable for such negligence and malfeasance is not a trust relationship at all, but rather an entirely different relationship.  ATNI supports, however, the voluntary authority of Indian tribes to manage their trust resources.     

SETTLEMENT OF TRIBAL TRUST CLAIMS
ATNI strongly opposes the mandatory settlement of tribal trust-related claims in any legislation, whether part of a trust reform package or an appropriations bill.  The filing of the 103 federal court lawsuits that are currently pending is a foreseeable result of the Administration’s failure to support the extension of Public Law 107-153, which provided that any reconciliation report received by an Indian tribe shall be deemed received by the tribe on December 31, 1999.  Faced with the possibility that a court could construe the Arthur Andersen reports to be an “accounting” for purposes of the six-year statute of limitations, Indian tribes with potential trust claims had no other choice than to file lawsuits to preserve their rights.        

The pending tribal accounting and mismanagement lawsuits stand on their own merits, and each tribe’s trust accounts vary widely in terms of account activity and the underlying nature of the trust assets.  These lawsuits, therefore, do not lend themselves to a mandatory, “one-size-fits all” settlement.  ATNI does, however, support legislation that would provide for a voluntary settlement regime of tribal trust claims for tribes that do not wish to litigate or otherwise expend resources pursuing their claims.     

The Department has indicated that it intends to promulgate new regulations relating to historical accounting of tribal trust funds.  The most recent discussion draft of these regulations would establish an administrative process whereby the Department would furnish statements of historical accounting to Indian tribes.  If an Indian tribe does not object or otherwise respond to the statement furnished by the Department, the tribe is deemed to have accepted the account balances set forth in the statement.  

ATNI understands that the Department may attempt to apply these regulations to tribes that have already filed trust accounting lawsuits.  The validity of such a post hoc administrative action to affect previously filed federal court lawsuits is dubious at best.  Nonetheless, ATNI asks that the Committee monitor the Department’s initiative closely to ensure that the Department is not allowed to use this rulemaking as a backdoor attempt to impose settlement on the pending tribal accounting claims and divest tribes of their day in court.


ATNI is grateful for the Committee’s attention to trust reform in the 110th Congress and has appreciated the consideration the Committee has given to the proposals and input offered by ATNI and its member tribes.  ATNI looks forward to working with the Committee in any way it can in addressing these issues.  

DC01/ 522768.4 

PAGE  
4

