    Memo         February 29, 2012

To:      Fawn Sharp, Chair


Trust Reform Commission and Commission Members

Re:      Recommendations

Fr:       Alan Parker, Professor Advanced Studies in Tribal Governance


Citizen Chippewa Cree Tribal Nation

Fawn, you and your fellow commissioners have been charged with advising the Secretary regarding implementation of the Cobell settlement agreement. I know that you are aware that your work involves more than simply exercising oversight over the distribution of the $1.9 billion in judgment funds by OST to the members of the Class represented in the Cobell lawsuit and deploying the $2 billion in land consolidation monies. 
You will need to address the questions regarding the ongoing role of OST once these funds have been distributed. As you are aware, the ATNI organization has repeatedly called for dismantling the OST, primarily due their lack of confidence in OST management and the costs of management. As to the Tribal Trust funds that have been under the control of OST, there are questions regarding the future role of Tribal Nations in administration of these funds. Can these functions simply be turned over to the tribes? I recommend that all tribes with funds remaining in their accounts be offered this option as soon as possible. Perhaps arrangements can be reached with OST management for a series of cooperative agreements.
I recommend that your and your fellow commissioners attempt to reach agreement among your selves regarding your views on the Framework of the Trust Doctrine. I have shared with you a copy of the 1999 paper on these issues by Attorney Sue Williams delivered to the Federal Bar Associations Indian Law conference. Sue’s paper does an excellent job of summarizing the federal case law on the origins and contemporary precedents regarding the US Trust Responsibilities and the application of this doctrine in various contexts that I believe you will find relevant to your work.

The future role of the Bureau of Indian Affairs as the principal agency of the federal government responsible for management of the 55 million acres of trust lands needs to be addressed. In my view, during the past 15 plus years that the Cobell case has been pending in federal court, BIA management took a predominantly defensive posture during this time. Now that the case has been settled, a dark cloud has been lifted and they need to fundamentally reorient their vision of their role as an active trustee. 
As Sue Williams paper makes clear, the job of the BIA as trustee involves supporting the US Tribal Nations in the exercise of their rights to govern themselves and their natural resource base. The current generation of Tribal Leadership has witnessed an explosion of successful economic development across Indian Country anchored by Tribal Gaming as made possible by the Indian Gaming Regulatory Act of 1988. Many tribes who are located adjacent to a viable market have created highly profitable tribal gaming enterprises. Many tribes are too far from a viable market and they are looking to their tribal relatives to assist by investing their “excess capital” into their tribal economies that are rich in undeveloped natural resources and accessible to other markets. The successful gaming tribes look to the federal government for tools to “insure their investments across Indian Country”. 

Finally, I recommend that DOI establish an operating budget for the Commission and detail staff to assist you on an independent basis.
I believe that this is the context in which the Trust Reform Commission undertakes its work. I look forward to the opportunity to be of assistance as you move forward with this challenging assignment.
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